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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned deficiencies in
petitioner's Federal incone tax of $29,178 for 1990 and $35, 937

for 1991. Respondent also determined that petitioner is liable
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for an accuracy-rel ated penalty for negligence under section
6662(c) of $5,836 for 1990 and $7,187 for 1991.

During the years in issue, petitioner deducted certain costs
related to establishing public display gardens on her farm
Respondent determ ned that the display gardens and the farmwere
separate activities, and that petitioner did not operate the
di splay gardens with a profit objective. See sec. 183. After
concessions, the issues for decision are:

1. Whet her, for purposes of section 183, petitioner's
di spl ay gardens undertaki ng® (known as Broadnoor Gardens) and
farm ng undertaking are one activity, as petitioner contends, or
two activities, as respondent contends. W hold that they are
one activity. Respondent concedes that petitioner prevails on
the section 183 issue if Broadnoor Gardens and petitioner's farm
are one activity. Thus, we hold that petitioner operated
Br oadnmoor Gardens for profit in 1990 and 1991.

2. Wet her, as respondent contends, depreciation of the
addition to petitioner's residence built in 1988 and 1989, which
i ncludes a conservatory used for Broadnoor Gardens, is subject to

the restrictions of section 280A. W hold that it is.

! For purposes of sec. 183, two or nore "undertaki ngs" may
be one "activity". Sec. 1.183-1(d)(1), Inconme Tax Regs. W
refer to the display gardens and farm as "undertaki ngs" because
one of the issues in dispute is whether they were one activity.
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3. Whet her petitioner is liable for the accuracy-rel ated
penalty for negligence under section 6662(c) for 1990 and 1991.
W hold that she is not.?

. FINDINGS OF FACT
Sonme of the facts have been stipulated and are so found.

A Petitioner

Petitioner has lived in Irvington, Kentucky, since 1941
(i ncludi ng when she filed her petition), and on a farm since
19609.

Petitioner graduated fromthe University of Kentucky with a
degree in accounting. Petitioner was a Kentucky State
representative from 1976 to the begi nning of 1984. She was
Kentucky State auditor from 1984 to January 1988. Petitioner ran
for the Kentucky State Senate in 1992 but lost in the general
el ection. Petitioner is on the boards of directors of a famly
owned tel ephone conpany, a bank hol di ng conpany, and two banks.
Petitioner and her brother own a controlling interest in the
Br andenbur g Tel ephone and First State Bank in Brandenburg,

Kent ucky.
Petitioner's friend, Brucie Beard (Ms. Beard), also lives in

petitioner's hone.

2 1n light of our holding on the tax issues, petitioner's
notion for relief is nmoot insofar as it requests that we shift
t he burden of proof, grant summary judgnent, or suppress
evi dence.



B. Petitioner's Farm

Petitioner owned about 3,300 acres of nostly contiguous
Kentucky farm and (i ncluding about 1,900 acres of cropland) in
1990 and 1991. Petitioner raises cattle and horses and grows
corn, wheat, hay, and tobacco at her farm Petitioner devel oped
part of her farminto a public display garden call ed Broadnoor
Gardens, discussed bel ow at paragraph 1-D. Petitioner grew no
corn or tobacco on her farmduring the years in issue because she
| eased the acres available for growi ng tobacco and parti ci pated
in the corn set-aside program

C. Petitioner's Residence

Petitioner's residence was built in 1968 and 1969.

1. The Addition

Petiti oner added an addition to her residence in 1988 and
1989, at a cost of $623,027. She added a conservatory (about
2,470 square feet or about 32' x 74'), a bedroom and office
(hereafter called "petitioner's roontf) (875 square feet), an
of fice closet (about 104 square feet), a second bedroom
(hereafter called "Ms. Beard's roonf') (about 468 square feet), a
bat hroom contai ning a hot tub (about 625 square feet), a closet
that adjoins both petitioner's and Ms. Beard' s roons (about 256
square feet), and an attached structure called a "pole barn”
(about 1,680 square feet). The addition is connected to the side

of petitioner's house.
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Petitioner used the pole barn to care for nares for the 2
weeks before they were ready to foal, to foal horses, and to
store lawn nowers and farm equi pnent. She occasionally parked
her cars in the pole barn. There is one door fromthe pole barn
to petitioner's bedroomand one to the cl oset.

2. The Conservatory and Petitioner's Room

The conservatory contains many plants and has |arge gl ass
wi ndows across the front. The conservatory has one front door
and one side door to the outside. Three roons in the addition
are connected to the conservatory by doubl e gl ass doors:
petitioner’s room the bathroomw th the hot tub, and Ms. Beard' s
room Next to the conservatory is a catering kitchen. The doors
fromthe conservatory to petitioner's roomwere generally not
| ocked during the day because people cane to water plants or feed
doves kept there when petitioner was not hone, e.g., for a few
nont hs each wi nter when petitioner and Ms. Beard were in Florida.

Petitioner has a barn which is about 300 yards from her
house. The front door of the conservatory is visible fromthe
front of the barn. The back of the house is not visible fromthe
front of the barn

3. Petitioner's Records

Petitioner generally keeps her farm financial, and other
personal records in her room M. Beard has a desk in

petitioner's room Sonme of petitioner's records are in boxes
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around Ms. Beard's desk. Petitioner's room also contains
petitioner's bed and a credenza with built-in filing cabinets.
She sonetines works in bed, and she usually keeps books, a
conput er, and other papers at her bed.

Petitioner kept her bank statenments for each year in a
drawer with that year's tax docunents, such as Fornms W2. At the
end of the year, petitioner put her bank statenments, cancel ed
checks, receipts for paid bills for the farm her Fornms 1099, and
any other tax-related records in a box |abeled for that year
besi de the desk to give to her certified public accountant,
Joseph Ri chardson (Richardson), to prepare her return
Ri chardson is a partner in the Louisville accounting firm of
Ri chardson, Pennington & Skinner (RP&S). Petitioner also kept
records for past years in boxes in her room Petitioner filed
spiral - bound copies of her tax returns, one per folder, in the
credenza.

Ms. Beard kept some of her tax records in the credenza, and
stored her bank statenents, nortgage information, vehicle
regi stration, and personal correspondence in petitioner's room
Petitioner and Ms. Beard occasionally handl ed each other's
records.

D. Br oadnoor Gar dens

In the m d-1980's, the University of Kentucky and state

agricultural officials began pronoting alternatives to grow ng
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tobacco. About that tinme, petitioner began |ooking for other
sources of revenue to replace tobacco as her main cash crop.
Petitioner's farmis located on U S. H ghway 60, which is the
mai n road from Louisville to Ovensboro, Kentucky. She wanted to
find a way to use her farmto nake noney from people using U S
H ghway 60. She considered many alternatives, such as a
veget abl e stand, a recreational vehicle park, a flower cutting
garden, a chuck wagon and show, and a petting zoo.

Ms. Beard was experienced in flower gardeni ng and enj oyed
arranging flowers and gardening. Petitioner, however, did not
particularly like flowers or gardeni ng.

Petitioner and Ms. Beard visited sone public display gardens
in Europe in spring 1985, and in the United States in the |ate
1980's. Petitioner believed that she could develop a profitable
public display garden. She thought people would pay to see a
public display garden |ike those she and Ms. Beard had seen in
ot her States and abroad because her farmwas in a good | ocation
and Kentucky had no other simlar gardens. Petitioner also
believed that, if she could attract people to the gardens, they
woul d buy produce fromthe farm

Petiti oner had no inconme from Broadnoor Gardens in 1990 and
1991. Broadnoor Gardens opened to the public in 1993. |Its
features include: A display garden and conservatory, including

two rose gardens, an all-white "nobon" garden, a rock garden with
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pool and fountain, an English garden, water gardens (indoor and
out door), a Japanese garden with koi pool, a shade garden
several animal topiaries, a pond with black and white swans, an
artificial streamthrough one of the gardens, a 2-mle trail for
hayri des and hi king through wild flower neadows and woodl ands,
and donestic aninmals such as chi ckens, peacocks, ducks, other
fow, and pygny goats. There was also a gift shop, which sold
itenms such as birdhouses, handmade art objects from Kenya, and
ot her kni ckknacks.

Petitioner and Ms. Beard, and occasionally their friend
M chael Patterson (Patterson) and their enpl oyee Cinton Haynes
conducted public tours of Broadnmoor Gardens. Visitors were taken
through the roons in petitioner's residence that existed before
she built the addition (including the famly room |iving room
di ning room and two kitchens), and al so the conservatory,
petitioner's room the bathroom hot tub, and Ms. Beard' s room

Many tropical plants were displayed in the conservatory.
The conservatory al so contained a pati o garden and garden
furniture for visitors. Petitioner used the conservatory
primarily to display plants to show to the public. She al so nmade
it available to rent for weddings. Petitioner hosted the weddi ng
of Ms. Beard's daughter in 1990, and, in 1992 (after the years in
issue), two political events. M. Beard held a surprise birthday

party for petitioner in 1991 in the conservatory. Petitioner and
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Ms. Beard al so had a political reception and a couple of parties
and famly gatherings at petitioner's home during which guests
wal ked through the conservatory on dates not specified in the
record.

Petitioner contracted with a nursery in Brandenburg,
Kentucky, to grow seedlings for the conservatory until she built
her own greenhouse sonetine after Broadnoor Gardens opened in
1993.

Petitioner did not advertise Broadnoor Gardens in 1990 or
1991. She paid $1,530 in 1992, $37,923 in 1993, $11,235 in 1994,
$3,597 in 1995, and $1,719 in 1996 to advertise Broadnoor
Gar dens.

Br oadnmoor Gardens opened on the first of April each year and
cl osed when visitors stopped comng in md-to-late fall.

Petitioner obtained a general business |icense for Broadnoor
Gardens in 1993. She had no business license for the farm She
had commercial liability insurance for Broadnoor Gardens through
Ll oyd' s of London because her farminsurance policy did not cover
tourists who visited the gardens.

Petitioner managed both the farm and Broadnoor Gardens.
Petitioner and Ms. Beard had an informal, unwitten joint venture
agreenent under which Ms. Beard would share part of any profits

from Broadnoor Gardens in exchange for her efforts.
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Petitioner worked on the farmand in the gardens. For
exanpl e, she delivered colts, fed cal ves, cut bushes, nowed,
removed the dead heads of flowers, planted flower bul bs, and
cl eaned the ponds.

Petitioner's enployees generally worked both on the farm and
in the gardens. However, each worker had responsibilities
related nostly to either the gardens or the farm Petitioner
used sone equi pment and some of the facilities, such as the pole
barn, for both the farmand the gardens. During the years in
i ssue, petitioner had one bank account that she used for the
farm Broadnoor Gardens, and for her personal expenses.

E. Petitioner's Federal |Incone Tax Returns and the Notice of
Defi ci ency

Petitioner assenbled all of her records relating to
Br oadnmoor Gardens and her farm and gave themto Richardson to
prepare her tax returns.

Petitioner calculated that $32,850 of the $623, 027 cost of
renmodel i ng her honme related to personal use. She estimated that
this was the cost of Ms. Beard's room the bathroom (but not the
hot tub), and the closet. She began to depreciate $590, 177
(i.e., $623,027 - $32,850) on her 1988 and 1989 returns under the
headi ng "greenhouse". Petitioner deducted the follow ng

depreciation related to the "greenhouse” from 1988 to 1996:
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Year Amount
1988 $2, 492
1989 48, 998
1990 71, 943
1991 62, 038
1992 57, 169
1993 - 0-
1994 - 0-
1995 - 0-
1996 - 0-

Petitioner reported on the Schedules F (Profit or Loss from
Farm ng) she attached to her returns for 1990 to 1996 that her
farm and Broadnmoor Gardens were one activity. Petitioner
incurred | osses for the farm and Broadnoor Gardens in each of
t hose years, whether the calculation is made for the farm and
Br oadnmoor Gardens as one or two activities. On her Schedules F
for 1990 to 1996, petitioner reported i ncome and expenses from
raising cattle, horses, and tobacco, agricultural paynents, and
incone froma Col orado rental property. She reported
depreci ation of a greenhouse on a Schedule F for each year from
1990 to 1992. Petitioner reported the foll ow ng anmounts of gross
recei pts, interest expense deductions, |osses, and depreciation

on her Schedules F for 1983 to 1996:
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Losses
G oss (1 ncluding
Year receipts | nt er est depreciation) Depreciation
1983 $10, 593 $9, 535 ($37, 950) $8, 372
1984 3,875 12,574 (32, 786) 4,090
1985 6, 212 5,270 (35, 469) 15, 330
1986 16, 791 -0- (189, 357) 27,986
1987 152, 256 92, 488 (441, 830) 62,513
1988 124,778 165, 686 (597, 344) 112, 479
1989 112,918 242, 162 (665, 058) 153, 479
1990 156, 342 278, 819 (618, 068) 163, 002
1991 229, 360 207,716 (436, 238) 128, 721
1992 163, 245 167, 674 (394, 552) 126, 696
1993 166, 079 143, 677 (431, 075) 61, 849
1994 114, 463 153, 340 (418, 001) 41, 582
1995 117,872 197, 563 (474, 332) 56, 055
1996 107, 276 224, 345 (595, 778) 79, 213

Respondent nmailed a notice of deficiency to petitioner on
March 25, 1996. Respondent determ ned that Broadnoor Gardens and
petitioner's farmwere separate activities and disal |l owed
petitioner's deductions for depreciation and ot her business
expenses related to Broadnoor Gardens. Petitioner tinely filed
her petition on June 17, 1996.

1. OPI NI ON

A. Whet her Petitioner's Farm and Broadnoor Gardens Undert aki ngs
Were Separate Activities

We nust deci de whether petitioner's farm and Broadnoor
Gardens were one or two activities in 1990 and 1991. The
applicable regulations state that, generally, the nost inportant
factors in deciding whether two or nore undertaki ngs are operated
as one activity or separate activities are the degree of

organi zati onal and econom c interrelationship of the
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undert aki ngs, the business purpose served by carrying on the
undert aki ngs separately or together, and the simlarity of the
undertaki ngs. See sec. 1.183-1(d)(1), Inconme Tax Regs.® The
Comm ssi oner generally accepts a taxpayer's characterization of
two or nore undertakings as one activity unless it is artificial
or unreasonable. See id.

Respondent argues that, under section 1.183-1(d), Inconme Tax

Regs., Broadnoor Gardens and petitioner's farmwere separate

3 Sec. 1.183-1(d)(1), Incone Tax Regs., provides in part:

(d) Activity defined--(1) Ascertainnent of
activity. In order to determ ne whether, and to what
extent, section 183 and the regul ati ons thereunder
apply, the activity or activities of the taxpayer nust
be ascertained. For instance, where the taxpayer is
engaged in several undertakings, each of these nay be a
separate activity, or several undertakings may
constitute one activity. |In ascertaining the activity
or activities of the taxpayer, all the facts and
circunstances of the case nust be taken into account.
Cenerally, the nost significant facts and circunstances
in making this determ nation are the degree of
organi zati onal and economc interrelationship of
vari ous undertaki ngs, the business purpose which is (or
m ght be) served by carrying on the various
undert aki ngs separately or together in a trade or
busi ness or in an investnent setting, and the
simlarity of various undertakings. Cenerally, the
Comm ssioner will accept the characterization by the
t axpayer of several undertakings either as a single
activity or as separate activities. The taxpayer's
characterization will not be accepted, however, when it
appears that his characterization is artificial and
cannot be reasonably supported under the facts and
ci rcunstances of the case. |If the taxpayer engages in
two or nore separate activities, deductions and incone
fromeach separate activity are not aggregated either
in determ ning whether a particular activity is engaged
in for profit or in applying section 183. * * *
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activities. Respondent contends: (1) Broadnoor Gardens and the
farm did not have a cl ose organi zati onal and econom ¢
interrelationship, (2) petitioner had no business purpose for
operating Broadnoor Gardens and the farmas one activity, and (3)
Br oadnoor Gardens and the farmwere not simlar activities.

We have applied various factors in deciding whether a
t axpayer's characterization of two or nore undertakings as one
activity is unreasonabl e for purposes of section 183, such as:
(a) Wet her the undertakings share a cl ose organi zati onal and
econonmi c relationship, (b) whether the undertakings are conducted
at the same place, (c) whether the undertakings were part of a
taxpayer's efforts to find sources of revenue fromhis or her
| and, (d) whether the undertakings were fornmed as separate
busi nesses, (e) whether one undertaking benefited fromthe other,
(f) whether the taxpayer used one undertaking to advertise the
other, (g) the degree to which the undertaki ngs shared
managenent, (h) the degree to which one caretaker oversaw the
assets of both undertakings, (i) whether the taxpayers used the
same accountant for the undertakings, and (j) the degree to which

t he undertaki ngs shared books and records. See Keanini V.

Comm ssioner, 94 T.C. 41, 46 (1990); Estate of Brockenbrough v.

Conmmi ssioner, T.C. Meno. 1998-454; Hoyle v. Conm ssioner, T.C.

Meno. 1994-592; De Mendoza v. Conmissioner, T.C. Mno. 1994-314;

Scheidt v. Comm ssioner, T.C. Meno. 1992-9.
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Appl ying these factors, we conclude that the farm and
Br oadnmoor Gardens undertaki ngs were one activity. Petitioner's
farm and Broadnoor Gardens had a cl ose organi zati onal and
econonmi c relationship. Both undertakings were conducted at
petitioner's farm and both were attenpts to nmake the farm
profitable. Petitioner used her farm and for both undertaki ngs.

Petitioner created and devel oped Broadnoor Gardens in an
attenpt to replace tobacco as the farmis main cash crop. Both
the gardens and the farmrequired the planting, tending, and
harvesting of plants or crops. Petitioner managed both
undertaki ngs as one activity. The farm and Broadnoor Gardens
shared the sanme enpl oyees and equi pnrent. Richardson was the
accountant for both undertakings. Petitioner used the sane
checki ng account and books for her farm and Broadnobor Gardens and
reported both undertaki ngs on one Schedule F in each of the years
in issue.

Respondent points out that petitioner reported incone from
di fferent undertaki ngs, such as tobacco | eases, corn subsidies,
and horse and cattle sales, on her Schedules F, and that the
common ownershi p of several undertakings does not nean they are a
single activity. Respondent maintains that the only farm ng
activity conducted on petitioner's farmwas the raising and
selling of cattle and horses, and that this activity was

conducted away from petitioner's residence. W disagree that
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petitioner's various undertakings are not part of a single
farmng activity. Raising crops and ani mals, |easing cropl and,
and participating in a Government agricultural subsidy program
may be one activity if they are attenpts by the farner to

generate incone fromthe farm See, e.g., Hoyle v. Conm ssioner,

supra.

Respondent relies on Drunmond v. Conm ssioner, T.C. Meno.

1997-71, affd. in part and revd. in part w thout published
opinion 155 F. 3d 558 (4th G r. 1998), for the proposition that
two farm undertaki ngs that are not conducted on the sane |and are

separate activities. Respondent's reliance on Drumond v.

Comm ssi oner, supra, is msplaced. In Drunmond, we held that the

t axpayer's horse and cattle undertaki ngs were separate activities
because we were not convinced that the taxpayer intended to use
his herd of cattle to nanage the pasture for his horses. In
contrast, petitioner operated the gardens and farm as one
activity.

Respondent contends that Broadnoor Gardens and petitioner's
farm were separate activities because petitioner and Ms. Beard
operated the gardens as a joint venture. Respondent also
contends that the farm and Broadnoor Gardens did not depend on
t he success of the other. W disagree. Respondent cites no
reason or authority to support the contentions that an

undertaki ng may not be part of an activity just because it is
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operated as a joint venture, or that two undertaki ngs may not be
one activity just because each does not depend on the success of
t he ot her.

Respondent contends that petitioner's farmand gardens are
too dissimlar to be one activity, and that petitioner had no
busi ness purpose for operating the two undertaki ngs together.
Respondent characteri zes Broadnoor Gardens as a touri st
attraction and contends that a tourist attraction is clearly
separate froma farm W disagree. The taxpayers in Hoyle v.

Conmmi ssi oner, supra, and Sparre v. Conmissioner, T.C Mnp. 1980-

45, attenpted to attract the public to their farms to participate
i n undertakings they devised in an attenpt to supplenment their
income fromtraditional farm ng activities, including guided

hunti ng, a gun club, and crabbing. |In Hoyle v. Conmm ssioner,

supra, the taxpayer grew raspberries, soybeans, corn, and grain;
gui ded hunting; boarded horses; raised horses and cattle; bred
gane birds; had a crabbing venture; raced thoroughbred horses;
and participated in agricultural set-asides. According to Hoyle,
t hose undertaki ngs were one activity for purposes of section 183.

This case is |like Hoyle v. Conmi ssioner, supra, and Estate

of Brockenbrough v. Commi ssioner, supra, in that petitioner was

trying to find sources of revenue fromher farm It is also
simlar to cases where we held that horse breedi ng and ot her

undert aki ngs i nvol ving horses were one activity. See, e.g.,
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Scheidt v. Commissioner, T.C Mno. 1992-9 (horse farm and

stallion syndication); Mary v. Conm ssioner, T.C Menp. 1989-118

(horse farm and horse racing); Yancy v. Conm ssioner, T.C Meno.

1984-431 (sane). W conclude that petitioner operated her farm
and Broadnoor Gardens as one activity for purposes of section
183.

Respondent concedes that petitioner prevails on the
Br oadnmoor Gardens issue if we hold that petitioner operated the
farm and Broadnoor Gardens as one activity. Thus, we hold that
petitioner operated Broadnoor Gardens for profit in 1990 and
1991.

B. Depreci ation of the Addition

1. Applicability of Section 280A to the Addition

Section 280A bars business deductions for a taxpayer's
resi dence, unless an exception applies. Section 280A(c)(1)(A
all ows a taxpayer to deduct honme office expenses if the taxpayer
uses the hone office exclusively and regularly as the principal
pl ace of any trade or business. Petitioner points out that
visitors to Broadnoor Gardens toured her entire residence and
contends that section 280A does not apply to her residence
because it was her principal place of business, and she used al
of it for business purposes. W disagree. Section 280A applies
to any dwelling unit that is used during the year as a residence,

whet her a taxpayer uses part or all of it for business. See sec.
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280A(a). Petitioner lived in her residence in 1990 and 1991.
Thus, the restrictions of section 280A apply to the addition,
i ncludi ng the conservatory, because it was part of petitioner's
resi dence.

Petitioner's reliance on Burkhart v. Conmi ssioner, T.C

Meno. 1989-417, for the proposition that section 280A was

i ntended to disall ow expenses only where a taxpayer perforns
sonme, as opposed to all, of his or her business in the taxpayer's
residence is msplaced. In Burkhart, the taxpayer operated a
phot ographic studio in the basenent of his residence. W held
that section 280A applied to the studio because it was part of

t he taxpayer's residence. W did not consider whether section
280A does not apply if a taxpayer uses his or her entire

resi dence for business.

2. Section 280A(c)(5) Limtation

A taxpayer's deductions for the business use of a residence
are limted to the amount that the gross incone from business use
of the residence exceeds the anmbunt of deductions allocable to
such use which are all owabl e regardl ess of whether the residence
was used for business (such as nortgage interest and property
t axes) plus deductions for expenses of the business which are not
al l ocabl e to the business use of the residence. See sec.

280A(c) (5).
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Petitioner argues that the incone against which we apply the
section 280A(c)(5) limtation is the gross incone fromthe
Broadmoor Gardens and farmactivity as a whole. W di sagree.
Section 280A(c)(5) specifically limts the taxpayer's deduction
for business use of a residence to the anount of incone derived
fromthe business use of the residence. Petitioner contends that
she earned $1,100 fromtour tickets in 1990. However, she
reported no ticket inconme on her 1990 return, and Broadnoor
Gardens did not open until 1993. Thus, we concl ude that
petitioner had no incone from business use of her residence in
1990 and 1991, and that she may not deduct depreciation related
to her residence for 1990 and 1991. See sec. 280A(c)(5)(A).*

The result would not differ even if we considered all of the
income frompetitioner's farmand garden activity. That is
because, under section 280A(c)(5)(B)(ii), we would consider only
income in excess of expenses. Petitioner had | arge | osses from

her farm and garden activity in the years at issue.

* To the extent deductions are disallowed under sec.
280A(c)(5), they may be carried forward to the succeedi ng taxabl e
year. See sec. 280A(c)(5), flush language. Sec. 168(e)(3)(D)
provi des a 10-year period for depreciation for single purpose
horticultural structures as defined by sec. 168(i)(13)(B)(ii).
Petitioner contends that the conservatory is a single purpose
horticultural structure. Petitioner also contends that she used
t he conservatory exclusively for business. Based on our hol ding
that petitioner may not depreciate any costs of the conservatory
in 1990 and 1991, we need not deci de whether petitioner used the
conservatory exclusively for business in 1990 and 1991 or whet her
the conservatory was a single purpose horticultural structure
under sec. 168(i)(13)(B)(ii).
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C. Accuracy- Rel ated Penalty Under Section 6662

Respondent determ ned that petitioner was |iable for the
accuracy-rel ated penalty for negligence under section 6662(a) and
(c) for 1990 and 1991. Respondent now concedes that petitioner
is not liable for the negligence penalty for 1990 and 1991 except
for any deficiencies related to petitioner's depreciation of the
addi ti on.

Section 6662(b) (1) inmposes a 20-percent penalty on the
portion of an underpaynent attributable to negligence.

Negl i gence includes a failure to nake a reasonable attenpt to
conply with the Internal Revenue Code or to exercise ordinary and
reasonable care in that respect. See sec. 6662(c). Petitioner
bears the burden of proving that she was not liable for the
accuracy-rel ated penalty inposed by section 6662(a). See Rule
142( a) .

Respondent contends that petitioner was negligent because
the returns Richardson prepared included a deduction for
depreciation of parts of her residence despite the inconme limts
of section 280A and contained an allocation of 95 percent of the
costs of the addition to business.

We disagree. Good faith reliance on the advice of a
conpet ent, independent tax professional may offer relief fromthe
imposition of the addition to tax for negligence. See United

States v. Boyle, 469 U S. 241, 251 (1985); Leonhart v.
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Comm ssi oner, 414 F.2d 749, 750 (4th Cr. 1969), affg. T.C. Meno.

1968-98; Qis v. Comm ssioner, 73 T.C. 671, 675 (1980).

Ri chardson was fully aware of the facts about petitioner's

resi dence and Broadnoor CGardens. Petitioner's reliance on

Ri chardson to prepare accurately her 1990 and 1991 returns was
reasonable. Thus, we hold that petitioner is not liable for the
accuracy-related penalty for 1990 and 1991.

To reflect the foregoing,

An appropriate order

will be issued.




